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oo Mr. Rogers

This b in response (o your ingubry conceming spplestion of the Davis-Bacon Act (DBA)
lubor standords requrirensonts conlzned in the Americsn Recovery usd Reinvestnsent Ael
of 2009 LARRA) 1o the Department of Energy (TOE) Weatherization Assistance
Program under part A of tide TV of U Eperpy Coservaiion and Production Act (42
LL5.C. 6RO1 of seq. ). You specifically request guidance ps 1o whether [aharers ond
mechanies employed by a Commmuaily Action Ageney will be subjeet to the Dinvis-Becon
labor stendards requirements when perlorming work on a DOE weatheriealion essistasce
project funded in whole or in par with fanding approprioied by ARRA,

Ag vow know, ARRA appropriates 53 hellion for the DK Wenthesization Sssistarcs
Program, which was emnblished by s Energy Camservation and Peodoction Act in 1976,
I is oar endersinnding that THOE awands granis under the Weatherization Assistance
P‘l‘l]!mﬂ i stale-level gonernment lgem:i:s. which then contract siith local u.gu'lL'ir_'r.
winadly Community Action Agencies, Lo deliver weatheriation services to eligible
ressdents. [ndividools and families apply for assistarcs through thetr lecel agencics,
Omee they are approved for services, professionally radined weatherimtion assisinnes
program techniciany perfoem on-site bome energy awdits to identify cost-eflective
fessastings 1t can b token. Crews then make repalrs and Imgrovements 10 mersuse
cnergy efficiency that will bring dovan the energy costs for the low-income resident [t is
our understamding Chat the technicians conducting the weatherization sudits are typically
emplovess of the povernmeniol o7 commumity action sgencies while the repair crews
afben woek for comtractues.

Sapzion 160G of ARRA broadly spplics Dovizs-Bocon labor =ondards 1o AR LA -fumdied
cunsmruction projecis by specifying that:

Motwitlstanding any other provision of law and in s manser consistent with other
provisions in this Act, all laborers and mechanics employved by conlmuctors znd
sizbconirmctors an projecis funded drectly by or essisted inowhole of in part hy
and through the Foderal Gevernment pursiant v this Act shall be puld wupes &



rates ol besa than those prevailing o projects of a charucler similer in the localily
s determined by the Secretnry of Taber in accordance with subchapier TV of
chupier 31 ol title 40, Unized Sises Code [Dovis-Bacon Act]. With respest 1o the
labor stendards specified in this section, the Secrctary of Labor shall have the
authoriny and fusetdnas s forth is Reorpaniztion Plan Mambered 14 of 19540 (&0
Saot. [267; 5 US.C. App.) and section 3145 of tite £0, L'nited Siates Code.

The Depariment of Labar has long bild thar goverimsentul apencies {such ax Sistes or
their political subdivisions) are not considered “contractors™ or “subcontractors™ within
the mesning of the Davis-Bacon 4t wihsen the constroction is performed by their own
emplevees on 2 “fonoe account™ hasis, See 20 0FH 5.2(h). In essence. the govemimental
geney recciving the prani decides moi to coniract ol the work bt actaally performs i
with il own emplovess. 1835 our view that labarers andd mechanics emploved by a
private, non-prolil Commamity Action Agency cannot be considered as fores aceum
lahor and will be covered ander the Davis-Bacon labor stundards requirements whea
perfanning ARRLA-assisied weatherization work

In sddition, when o Community Action Agency contracts cut work on a IOF
weatherization project that 14 assisted with ARRA funding. the Community Action
Agency musi apply the Davis-Hacon lahor standards - the contract clauses st forth at 29
CFR 3.3 ond the appropriste Davis-Bacon waye determination — 1o the coalrsels for such
work. Thus, repair crews performing the dutdes of laborers or mechamics for s
Cosnamumity Action Agency of its contraciors msust be paid 24 least the Davis-Bacen
prevalling wager, However, certain octivities such as energy sudits apd inspection work
are mob i=ally viewsl a8 constnedion work performesd by laborers nnad oeechanics within
the meaning of the BA apd. thus, lechmeians condweting ecergy audits would not be
subject o the Davis-Pacon reguirements,

Any request for furlbher consideration of this matter should be aceomapanied wath
appropace suppting documerntation and szn2 to John L, McKeon, Deputy
Administrator, Wage and e Priviaion, 300 Constination Avenne, W.W., Roem 5-3502,
Washmglon, L. HE2T0.
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